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NLRB GRANTS EMPLOYEES RIGHT TO VETO RECOGNITION AGREEMENTS
By Brian A. Caufield

In order to protect employee freedom of choice, the
National Labor Relations Board (NLRB) modified its
recognition-bar doctrine in Dana Corporation to allow
employees to negate recognition agreements imposed
without their consent. Unions have increasingly
bypassed NLRB secret-ballot election procedures, and
have used economic power to compel employers to
stand aside when unions seek to organize, and to agree
to a recognition based on a card check, without asserting
their right to an election. The NLRB had found such
agreements legitimate and had precluded employees
from seeking decertification after a recognition
agreement was signed for a reasonable period (generally
measured not only by the number of days spent in
bargaining, but by what transpired and what was
accomplished in those bargaining sessions).

In reversing course, the NLRB will now not honor
recognition agreements unless employees are formally
notified of their right to file for an election, and 45 days
pass without the filing of an election petition by
employees or by another union. The NLRB based it
decision on the inherent unreliability of authorization
cards, in comparison to elections, and the concern that
recognition agreements may be the product of common
employer and union institutional interests rather than
employee free choice.

This decision directly attacks the primary union
organizational strategy of the past decade, which is based
on bypassing the NLRB and organizing from the top
down. In some cases such agreements reflect a union's
power in a particular industry or market place. In other
cases, they reflect a pragmatic “live and let live” strategy
between employers and unions, rejecting the
stereotypical view that the interests of labor and
management are necessarily adverse.

This decision is also a direct rebuke to the pending
legislation, the Employee Free Choice Act, which would
allow the NLRB to certify a union as the employees'
exclusive bargaining representative without holding an
election if the NLRB finds that a majority of an
employer's employees have signed union authorization
cards. The decision has broad implications for
companies who have, or are considering, neutrality
agreements (which attempt to privatize representational
rights), and are operating under accretion clauses or
other agreements that bypass the NLRB's election
mechanism.

For more information regarding this Alert, please
contact the author or another member of the Labor &
Employment Practice on the following page.
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